The doctrine of offer and acceptance forms the basis of the rules of contract formation in most western legal systems. However, if parties enter into elaborate negotiations, these rules may become difficult to apply. This paper addresses the application of the doctrine of offer and acceptance to the formation of contract in the context of negotiations. The paper argues that while the doctrine of offer and acceptance is designed to assess the issues related to the substance of the future eventual contract (the substantive constituent of negotiations), these issues overlap within the context of negotiations with the strategic and tactical behaviour of the negotiators (dynamic constituent of negotiations). Analysis of these two constituents can be found in negotiation studies, a field which has developed over the last decades. Using the rules of offer and acceptance of the UNIDROIT Principles of International Commercial Contracts as an example, this paper shows that the demarcation between the substantive and the dynamic constituents of negotiations can be used as the criterion to distinguish between, on the one hand, the documents and conduct forming a contract, and, on the other hand, other precontractual documents and conduct. Furthermore, the paper discusses the possibility of using the structure of negotiation described by negotiation studies as an additional tool in the usual analysis of facts in order to assess the existence of a contract and the moment of contract formation.
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formation in most legal systems 1 and is part of the soft law harmonised at the international and European level, including the UNIDROIT Principles of International Commercial Contracts (UNIDROIT Principles), 2 the Principles of European Contract Law (PECL) 3 and the Draft Common Frame of Reference (DCFR). 4 Since the nineteenth century when this doctrine was formulated, 5 it has been adapted to the changes in contracting practices, for example, the conclusion of contracts online 6 and to the new tendencies in law, for example, the increasing importance of consumer protection (namely, the extension of the ability of a consumer to recall its consent). 7 This article deals with one of the trends of modern commercial contracting practices, namely, the formation of contract in negotiations and examines, in particular, the implications of this practice for the doctrine of offer and acceptance.
Modern transactions often require long and elaborate negotiations because contractual relationships are increasingly sophisticated and only complex negotiations provide a possibility of framing all the details of the possible future agreement. Large-scale construction and development contracts, sale of hi-tech machinery, mergers and acquisitions of companies and joint research agreements in the innovative domains are good illustrations thereof. The 'potential profits' of these contracts are high and the contracts 'have a more lasting effect' on both parties. 8 In these contracts, the precontractual period -the time between the start of negotiation and the conclusion of the contract -may last several weeks or even several years. During this precontractual period, parties exchange information shaping the future contract. They also exchange some information without the aim of binding themselves to any concrete commitments. Within the context of complex negotiations, it becomes more difficult to determine whether a contract is formed. Furthermore, if a contract is formed, the moment of its formation and the conditions on which it is formed become difficult to define. The trend towards forming contracts in negotiations is mapped by negotiation studies 9 that have been conducted in the course of the last thirty years. 10 These studies have produced insights into the way parties negotiate in practice and on the way one can organise, influence and manage the negotiation process in order to reach a (profitable) agreement. A conscientious approach of the dealmakers to the strategies and tactics of their negotiations is part of commercial practice. Alongside this theoretical understanding, knowledge on negotiations has acquired a practical relevance for the dealmakers who can obtain sophisticated, practice-oriented advice on the way to negotiate deals with the best possible outcome. 11 Given the difficulties in the assessment of contract formation caused by the tendency towards forming con- tracts by negotiation, negotiation studies should be taken into account by the doctrine of offer and acceptance. 12 This article aims to assess the way arguments from negotiation studies can help to apply the doctrine of offer and acceptance to the dynamics of negotiations.
To do so, we will first address the doctrine of offer and acceptance, focusing on the rules of the UNIDROIT Principles and explaining this focus in Part 2. Then, the formation of contract according to negotiation studies will be discussed in Part 3. Finally, an inquiry into the implications of negotiation studies for the doctrine of offer and acceptance will be made in Part 4. The inquiry in Part 4 will be structured around the questions of the coming about of the contract (its actual existence) and defining the moment of contract formation. Before addressing these questions, a preliminary note regarding the scope of this article should be made. This article does not address the concrete rules of offer and acceptance in different countries, but examines the offer and acceptance doctrine in the abstract and takes the rules of the UNIDROIT Principles as a concrete example (for the reasons explained in Section 2.2). The choice of the UNIDROIT Principles as reference makes the discussion primarily relevant for the formation of international commercial contracts. 13 Furthermore, this article adopts the perspective of contract law and discusses only contract formation, whereas contract validity (e.g. parties' capacity to form a contract, vitiated consent), the question of the 'battle of forms', 14 and the discussion about liability for negotiations when the contract fails to materialise, fall outside the scope of the article. This choice is made because including these questions would require a much broader inquiry and would not help to explain the relevance of negotiation studies for offer and acceptance generally.
12. This hypothesis is based upon two assumptions: first, that contract law is closely connected with the realities it regulates, and second, that the knowledge on negotiation reported in negotiation studies reflects the empirical reality of negotiation. This part will present the core of the doctrine of offer and acceptance (Section 2.1) and provide a background for a conceptual discussion of this doctrine on the basis of the rules on contract formation of the UNIDROIT Principles (Section 2.2). The rules of offer and acceptance draw the line between  ' what is and what is not a contract' 15 and delimit the contract from any other relationship. According to these rules, in order to form a contract an offeror has to make a proposal -an offer -to perform an act (or to abstain from acting) to the offeree, and the offeree has to accept this offer. 16 The moment of contract formation is the precise time at which an offer established by an offeror with a sufficient level of certainty and completeness is accepted by an offeree. 17 These rules are designed to answer the questions as to whether a contract is formed and at which moment it is formed. Furthermore, this doctrine designates the way to assess the conditions on which a contract is formed. This is done by defining the acts that qualify as offer, acceptance, sending and receipt of each of these. 18 Stated in this way, these rules are common to several legal systems and form the doctrine of offer and acceptance within the theory of contract law. However, further and more concrete content of the offer and acceptance rules varies in different legal systems. 19, 20 For instance, different legal systems resolve the questions of what qualifies as an offer, whether or not an offer can be revoked and what qualifies as acceptance in different ways. 21 Seen in a comparative perspective, these differences limit the possibilities of analysing this doctrine in abstracto. A general discussion of the doctrine of offer and acceptance is therefore possible only if one moves away from concrete legal systems 22 29 The reliance on the 'traditional mechanism' 30 of offer and acceptance as the main tool of analysis of contract formation is underlined by the drafters of the UNIDROIT Principles in the official comments. 31 The UNIDROIT Principles' rules include all three questions of offer and acceptance doctrine (the offer, the acceptance and the moment of their meeting). Additionally, the rules state that other behaviour (or 'conduct') demonstrating an agreement of the parties may qualify as formation of a contract. The main rule on contract formation extends therefore to cases that are more complicated than a simple acceptance of an offer, namely, to cases where a meeting of parties' wills is in place, but the analysis of their meeting through offer and acceptance might be excessively fictional. This is the case of formation of a multiparty contract, 32 formation of contract by conduct, 33 formation of contract by simultaneous execution, 34 and contracts formed in negotiations. 35 The choice of formulation in the UNI-DROIT Principles is primarily motivated by the 'special needs of international commerce' 36 and by the 'basic underlying idea of freedom of contract'. 37 Furthermore, the commentators characterise the UNIDROIT Principles as 'modern and innovative' 38 and state that the 'traditional mechanism' 39 of offer and acceptance 'does not necessarily have to apply in the world of international commercial contracts.' 40 The Articles of Chapter 2 (Formation and authority of agents) of the UNIDROIT Principles are designed primarily for the 'traditional mechanism' of offer and acceptance, while Articles 2.1.12-2.1.18 provide the possibility to form contract by conduct. 41 The offer is defined in the UNIDROIT Principles as 'a proposal for concluding a contract'; 42 the offer should be 'sufficiently definite and indicate the intention of the offeror to be bound in case of acceptance'. 43 The acceptance is defined as an avail of this opportunity: 'a statement made by or other conduct of the offeree indicating assent to an offer is an acceptance'. 44 To summarise, in a relationship which can lead to the formation of a contract, either (1) an offer, an acceptance and a moment of their meeting can be identified or (2) other behaviour (conduct) of parties indicating the end of the negotiation and the beginning of a contractual relationship should be in place. If the parties are involved in complex negotiations, the application of these elements of the doctrine of offer and acceptance raises the question as to the method of defining which conduct is sufficient to show agreement, be it detecting the offer and acceptance in negotiation or identifying a relevant conduct. Before trying to answer these questions in Part 4, we will look more closely at the process of formation of contract in negotiation in the next part.
The Substance of the Doctrine of Offer and Acceptance

The Formation of Contract According to Negotiation Studies
We shall elaborate further on the formation of contract according to negotiation studies, addressing in particular the strategies and tactics used in negotiations and the distinction between the integrative and distributive types of negotiation (Section 3.1), and describe the substantive and dynamic constituents of negotiations (Section 3.2).
Strategies and Tactics of Integrative and Distributive Negotiations
Negotiation studies 45 analyse the process of coming to an agreement primarily in terms of strategies and tactics. The term negotiation means an interaction of two or more actors faced simultaneously with divergences and interdependences and voluntarily looking for a mutually acceptable solution that allows them to create, maintain or develop a relationship. 46 Negotiations are analysed as an activity whereby participants with diverging interests search for agreement despite a difference in their points of view. This search for agreement is analysed in terms of strategy, 'the overall plan to accomplish one's goal in a negotiation', and tactics, the 'short-term, adaptive moves designed to enact or pursue broad (or higher-level) strategies'. 47 Depending on the strategy and tactics used by the parties, most researchers distinguish two main types of negotiations: the 'integrative' and the 'distributive' type. 48 This distinction is widely accepted despite the absence of unanimity in approaches to negotiations. 49 search for agreement between non-conflicting parties, while distributive negotiations suppose that parties' interests are conflicting. More concretely, in the integrative negotiation, the interests of the parties are complementary or not conflicting, negotiations are driven by the parties' common goal. 50 One party is willing to believe that the other's interests are valid, and both parties make it explicit by their behaviour and act accordingly. 51 For example, promising is named amongst the tactics of integrative negotiations. 52 Furthermore, the integrative approach is often characterised by negotiating over a long period of time because the tactics of integrative negotiation are said to be more successful when the parties have some time between the negotiation itself and the supposed start of implementation of the outcome of this negotiation (for example, the time between the start of negotiation and the start of execution of a contract). 53 Generally, the tactics of integrative negotiation presume a certain level of cooperation between the parties and an extended exchange of information about the priorities and preferences of each party. By contrast, in distributive negotiation the interests of the negotiating parties are usually conflicting. The tactics of distributive negotiation are to a certain extent aggressive. An example of a distributive tactic is the public disclosure. Making public the information about the development of negotiations makes third parties immediately aware of a possible agreement to come. 54 This tactic may have the effect of putting the other party under pressure to conclude an agreement that has been publicly announced. Another example of a distributive tactic is the tactic of commitment. This tactic consists in expressing a negotiation position, containing an explicit pledge on future actions, such as, for example, the following statement: 'if you do not agree on this position, we shall not continue the negotiation any further'. Commitment is usually considered by negotiators as a threat; it may indeed be one, but most often it is a means to explicitly clarify the negotiator's position. 55 A combination of integrative and distributive negotiation is also possible. This combination would, however, represent only a change in the cooperative and distributive episodes of the entire negotiation, while the entire negotiation process in question would still be characterised by only one type. 56 The decisive characteristic allowing a classification of a concrete negotiation as one or the other type is the intention of the parties. 57 initial intention of the parties is coming to an agreement 'because of the situation', 58 or because of the person with whom a negotiation is conducted, 59 then even if the negotiation becomes distributive, it would be easy to go back to the integrative approach after a distributive period. For example, the entire negotiation may be characterised as integrative if parties face an issue that cannot be resolved during an initially integrative negotiation, then turn to an expert or a mediator or an internally contractually appointed dispute board (and this might be a distributive period) and thereafter come back to the discussion (thus, come back to the integrative approach). 60 Strategies, tactics and the patterns of integrative and distributive negotiations characterise the process of searching for agreement. The analysis of negotiations in terms of strategies and tactics answers the question as to 'how' the parties come to an agreement, allowing a general characteristic to be given to the process of negotiations. Alongside this characteristic of the negotiation process, negotiation studies have identified the patterns of issues, which are negotiated. These issues answer the question as to 'what' is negotiated. The next section will be dedicated to the elaboration of this characteristic of negotiations.
The Substantive and the Dynamic
Constituents of Negotiation According to negotiation studies, negotiation is characterised by two different constituents: the substantive constituent that is directly related to the content of contracts and the dynamic constituent related only to the management of the negotiations. In order to sketch the substantive constituent, negotiation studies emphasise that negotiations always arise in connection with a product, a service, or a concrete change of the current situation desired by the parties. 61 The parameters of this service, product or change of a concrete situation are the end result of these negotiations. These parameters represent the substantive constituent of negotiations (also called its technical, objective or economic constituent). 62 This constituent embraces, therefore, all the issues related to the end result of negotiations, including the questions of price, quality, deadlines of a service or milestones of a project, payment conditions, guaranties and other conditions of the product or service. These characteristics of the future product or service are the issues that usually represent the content of the future eventual contract. Simultaneously to the substantive constituent, negotiations include the second constituent of negotiations, the dynamic constituent (also called 'relational' constituent). 63 It embraces the processes separated from the core and content of the future contract. The dynamic con- stituent includes, for instance, planning, timing and structuring of the negotiations, as well as the distribution of tasks if any is necessary during the negotiations. These issues are not the same as the issues included in the eventual final contract. However, the issues forming the dynamic constituent are relevant for the management of the negotiation process within the context of a business deal. Negotiation studies detail the content and the relevance of these issues for the management of negotiations as follows. Firstly, the timing and structuring of negotiations -'What is the time period of the negotiation? If negotiators expect long, protracted deliberations, they might want to negotiate the time and duration of the sessions. When do we start? How long do we meet? When do we need to end? What will happen if we deadlock?' 64 Secondly, the formalisation of the development of negotiation. 'How will we keep track of what is agreed to?' 65 Track is kept, for instance, through intermediary documents, such as time schedules, letters, protocols, memoranda and other similar documents. These documents become particularly relevant since '[i]n large scale negotiations, process and outcome are intertwined and recurring, not single iterations.' 66 Furthermore, negotiation studies suggest that if an agreement is complex, it would most probably be 'reviewed by experts and specialists -attorneys, financial analysts, accountants, engineers, and so on.' 67 Implicitly confirming the distinction between the technical and the dynamic constituent of negotiations, it is usually important for negotiators that 'discussions about these dynamic issues should occur before the major substantive issues are raised' in order to allow time for the proper working out of the eventual agreement. The dynamic constituent is therefore the 'environment' of the transaction and the field where the negotiations are managed by the parties by using strategies, tactics, timing and structuring of the negotiation process. Within the dynamic constituent, the process of managing negotiation has, according to negotiation studies, a pertinent internal structure. It consists of the following elements: (1) a systematic research of information; (2) selection of the product and counterpart; (3) planning; (4) calculating advantages of the transaction; (5) preparation of one or several positions by the parties; (6) appointing the entrusted negotiator(s) in charge; (7) thereafter, research of an agreement though successive signals and through a more or less formal form, -letters of intent, protocols et cetera and (8) organisation of the follow-up of the relationship. 68 Having sketched the doctrine of offer and acceptance as well as the process of contract formation through the lens of negotiation studies in Parts 2 and 3, an attempt will be made in Part 4 to combine these two views in order to assess whether knowledge from negotiation 64. Lewicki, Barry & Saunders, above n. 10, at 136. 65. Id. 66. Weiss, above n. 9, at 307; Shapiro and Posner, above n. 8. 67. Lewicki, Barry & Saunders, above n. 10, at 136. 68. Shapiro and Posner, above n. 8, at 140. studies can shed light on the application of the doctrine of offer and acceptance to the situations when the contract is formed in negotiations.
Applying the Doctrine of Offer and Acceptance to the Dynamics of Negotiation
The main implication of the dynamics of the negotiations for the application of the doctrine of offer and acceptance is the difficulty to distinguish the elements forming the contract (offer and acceptance, or a conduct sufficient to show agreement). As a matter of fact, the doctrine of offer and acceptance has been criticised in legal scholarship for its static character (Section 4.1). In the light of this critique, we shall address further how the characteristics of negotiations defined in negotiation studies can be used in the legal analysis to help to identify whether a contract is formed (Section 4.2) and distinguishing the moment of contract formation (Section 4.3).
The Existing Critique of the Offer and Acceptance Rules
The doctrine of offer and acceptance has been criticised in legal theory for failing to take into account the dynamics of the process whereby the contract comes into existence. This critique can be found in contemporary scholarship, for instance, in the works of Atiyah, and traced back to earlier contract theories of the years 1970-1980, including the works of Macneil, Gilmore and Feinman. More concretely, in terms used by Atiyah, 69 the doctrine of offer and acceptance still perceives complex transactions as simple dealings. It therefore fails to take into account the process whereby parties shape their agreements. 70 Consequently, if a contract is formed in negotiations, the courts often 'reason backwards', 71 declaring that a contract exists, and then look for 'something that resembles offer and acceptance.' 72 This critique of the offer and acceptance rules emphasises their static character. It stresses as well that this doctrine fails to take into account the dynamics of negotiations and the futurity in the assessment of contract formation. Within the context of formation of a complex agreement, the notion of futurity corresponds to the planning 69. This type of critique pertains generally to the 'contract-as-tort' theorists.
They emphasise the growing role of tort in relations traditionally classified within the law of obligations as contract. of relationships and their adaptation to changing circumstances. The futurity of the process whereby parties come to agreements has also been emphasised in earlier legal scholarship. In particular, Macneil called the back and forth of opinions and progressive development of the parties' relationship during contract formation a 'relational' aspect of contract. 73 He argued that contract law should have different (varying) rules depending on the degree to which the relational aspect is present in a contract. In order to do so, he suggested using a framework of 'norms' for analysing contract. 74 Feinman has pointed as well to the need for classical contract law to accommodate the modern transactions by providing a 'framework for parties who engage in business planning'. 75 This framework would allow parties 'to create relations, to determine their content, to avoid them altogether.' 76 It is to be noted, however, that Macneil's and Feinman's theories have come under criticism themselves. In particular, Macneil's views have been perhaps most criticised for not having proposed rules that would be predictable and certain enough to replace the doctrines currently used. 77 However, the critiques of the offer and acceptance rules have acquired considerable influence, 78 and their claim that contract law should take account of the process whereby parties come to an agreement remains valid. These claims are echoed by the commentators of the UNIDROIT Principles, particularly in the explanation of the reasons why the UNIDROIT Principles provide a rule about the formation of contract by conduct. 79 Yet in order to apply this rule and distinguish a contract in the conduct of the parties, one still needs to address whether conduct in a concrete situation leads to forma-tion of a contract. At the same time, both the existing critique of the doctrine of offer and acceptance and the provisions of the UNIDROIT Principles point to the relevance of knowledge about the process of negotiations in contracting practice. Room is therefore left in the discussion of the application of the offer and acceptance doctrine to modern transactions for an argument based on negotiation studies.
The Existence of the Contract: Delimiting
Offer and Acceptance from Other Precontractual Documents If one relates the doctrine of offer and acceptance to the distinction between the two constituents of negotiations, this doctrine seems to be designed to assess only the substantive constituent of negotiations. Therefore, identifying the constituent to which a concrete document or conduct in the contract formation refers, may be used as a criterion for deciding whether this represents an element forming a contract. In order to link up the offer and acceptance rules and the two constituents of negotiation, let us reformulate the critique of the static character of offer and acceptance in the light of negotiation studies. As has been discussed in Section 3.2, the issues pertaining to the substance and content of the future contract represent the substantive constituent of negotiations. Therefore, the criticism of the doctrine of offer and acceptance means in the light of negotiation studies that this doctrine is designed to assess only the substantive constituent of the contract formation, but not its dynamic constituent. However, in the negotiations, the two constituents overlap. For instance, if the process of negotiations is documented, various precontractual documents can be created. These documents can be related to the dynamic constituent only (including the issues related only to the management of negotiations). Alternatively, the documents can combine issues from both the substantive and dynamic constituents (and thus include both the issues concerning the management of negotiations and the agreed conditions of a future contract). This is why, if no distinction between the two constituents is made, the elements of the doctrine of offer and acceptance are easily confused in the context of negotiations with other issues arising at the precontractual stage. If a distinction can be made on the basis of the constituent of negotiation to which a document (or conduct) relates, a conclusion can be made as to whether or not a document should be taken into consideration for the purposes of the offer and acceptance rules. We can draw supporting arguments from envisaging two examples. The situations where the two constituents do not overlap can be illustrated by the following example. Parties to a negotiation create a document regulating the timing, structuring of their negotiations or mentioning an issue that needs to be solved before agreeing on all the final provisions of a contract. This document does not represent any of the elements forming a contract because it relates only to the dynamic constituent of negotiations and falls outside the scope of the offer and acceptance doctrine. Alternatively, a document or conduct may show an agreement about a concrete end result of the negotiations, including the parameters of a service, product or change of a concrete situation. This document or conduct is likely to contain the elements of the doctrine of offer and acceptance because it relates to the substantive constituent of negotiations, and the acts within this constituent can be analysed through the doctrine of offer and acceptance. Another example illustrates the situations where the substantive and the dynamic constituents overlap. A document containing various precontractual understandings has been analysed in an ICC (International Chamber of Commerce) award, 80 applying the UNI-DROIT Principles. 81 In this case, a 'Memorandum of Understanding' had been signed by parties during their negotiations. The document contained, on the one hand, obligations related to the sale by one party of vehicles and spare parts to the other party. On the other hand, the document described parties' understandings regarding their future cooperation and organisation of the after-sale services. When a dispute arose, one of the main issues that the arbitral tribunal had to address was the legal status of the Memorandum of Understanding. On the basis of the analysis of this document's text, the arbiters decided that it included two types of conditions. The conditions of the first type represented 'specific conditions … that are the result of parties' agreements and should therefore be considered as final obligations'. 82 Due to this content, the first type of conditions has been declared binding. By contrast, the second type of conditions represented a 'general description of the parties' intention to enter into certain agreements.' 83 The second type of conditions was held to be not binding on the substance, but representing an obligation for parties to use their 'best efforts' to implement the general agreements into specific terms, on the basis of the Article 5.1.4 UNIDROIT Principles. 84 The reasoning in this arbitral award implicitly confirms the difference between the substantive and dynamic constituents of the process of contract formation. The award does not directly refer to this difference as a criterion for the delimitation between the two types of conditions in the Memorandum of Understanding in question. Its conditions are classified into, on the one hand, contractual and, on the other hand, other conditions. However, an explicit mention of the reason why the issues are classified in this way would strengthen the motivation of the decision, for the following reasons. The argument in the award is based on the understanding of the document's text by the arbiters. They analysed the formulation of each condition and decided on this basis, whether it represented a condition of a contract (a binding 'final obligation') or a non-contractual condition. The analysis of the document's text eventually implied an assessment by the arbitral tribunal of the context of negotiations and the entire relationship between the parties. Nonetheless, the award does not specify the concrete way this analysis has been made. By contrast, the flow of the argument in this award can be understood through the distinction between the substantive and dynamic constituents of negotiations. The arbiters' general line of reasoning corresponds to the distinction between these two constituents. The award mentions firstly the conditions that were related to the substance of the contract and corresponded to the substantive constituent. The conditions that were considered as contractual were conditions that could have been assessed through the doctrine of offer and acceptance. Secondly, the award mentions other conditions related to understandings of the parties that did not represent contractual obligations. These conditions might be classified as corresponding to the dynamic constituent because these were forward-looking understandings of the parties shaping their future eventual deals. A reference to this distinction, therefore, could have strengthened the motivation of the decision in this award because it would make explicit the flow of the argument the text analysis. Hence, the distinction between two types of conditions related to two different constituents of negotiations exists in the legal assessment, albeit implicitly, as appears from the example of the ICC award provided above. Directly relating the conditions of a document to one of the constituents of negotiations can provide a context for its text analysis and an additional tool to make text analysis explicit, strengthening the argument for which this analysis is made, for example, in a motivation of a court decision or arbitral award. This is, however, not the only reason why the distinction between two constituents matters. A similar distinction between different precontractual documents has been made by Van Dunné. He distinguishes documents related, on the one hand, to the 'procedure' of preparation of the future agreement and, on the other hand, to the 'content' of a future agreement. 85 Having said this, if the constituent of negotiation to which a document (or conduct) relates is identified, it becomes easier to define whether or not this document or conduct should be taken into consideration for the purposes of offer and acceptance. In the situations where the two constituents overlap, this criterion can help to define which concrete conditions refer to the formation of contract. It appears as well that the formation of contract by negotiation can be seen as a dynamic process only if each concrete issue or act within the negotiations is addressed separately, but not on the basis of a static 'all or nothing' model embracing the entire process of negotiations. For example, in the ICC award above, the negotiation process had to be deconstructed into separate conditions. It could not be seen as entire process because its separate parts played different roles in the parties' relationship and had different legal effect. Consequently, for the purposes of the application of the criterion, if a precontractual document combines issues referring to both constituents of negotiations, every negotiated obligation should be isolated and analysed separately from the other issues addressed in this document. In this way, from several documents created at the precontractual stage, conditions can be selected that progressively form a contract (and these conditions can be contained in several precontractual documents). One further reason for the relevance of this criterion (delimiting the constituent of negotiations) needs to be addressed. This criterion can be applied in order to identify the legal meaning of various precontractual documents. Several types of precontractual documents have been discussed in legal scholarship. It is also known that contracting parties deliberately give names to their precontractual documents, without always being consistent. 86 Therefore, the legal effect of these documents is usually defined on a case-by-case basis by analysing their text. Moreover, it can be difficult to classify these documents in one of the traditional legal categories. A precontractual document can represent an offer or an acceptance 87 or just a gentleman's agreement (an agreement which creates obligations in honour, but not in law). 88 It can be an invitation to start negotiations (a document asking to begin negotiations or to make an offer), 89 a letter of intent (a general name for various documents stating preliminary understandings of parties regarding a future contract) 90 or other. 91 Relating these types of documents to the dynamics of negotiations described by negotiation studies suggests that these documents often relate only to the dynamic constituent of negotiation because they represent an envi- ronment of the transaction. They do not always contain obligations that would be part of the future contract, but deal with the management of negotiations and other issues within the dynamic constituent of the negotiations. However, these documents may also contain some elements of offer and acceptance. Defining to which constituent of negotiation a document or its concrete condition relates allows therefore to distinguish between elements of contract formation and various other documents created in negotiations. This criterion can be applied to other precontractual documents, independently of the name that contracting parties would give them in practice. Any precontractual document, independently of its name, can be related to one of the constituents of negotiation, and a conclusion on the applicability of the doctrine of offer and acceptance thereto can be made. Concluding on this point, we suggest that in order to find the elements of contract formation in negotiations, the content of the concrete negotiations should be divided into two constituents. Two overlapping constituents should be separated for analysis of this document's content. Thereafter, if a substantive constituent is in place, offer and acceptance or a conduct showing agreement (the issues within the substantive constituent) should be searched for in the documents or conduct related to the substantive constituent.
The Moment of Contract Formation:
Situating the 'Point of No Return' Within the context of negotiations, the exact moment of contract formation is the time at which the parties reach a 'point of no return' 92 in the negotiation process and are bound by a contractual obligation. The moment of contract formation is related to the establishment of the existence of contract because if no contract came into existence, it is not possible to define the moment of formation. As has been explained in Section 4.2, the elements of contract formation are to be found within the substantive constituent of negotiation. Consequently, the moment of contract formation is situated as well within the substantive constituent of negotiation and is not related to the agreements and discussions, which are part of the dynamic constituent of negotiations. To illustrate this point, an example of a negotiation can be envisaged. For example, parties have negotiated a future possible joint production of an innovative product. Their negotiations were developed in an intensive and generally cooperative way. Parties discussed the possible outcome that each of them expects from the joint production, the possible role of each party in the joint production, and exchanged some data on their technical capacities. At the first meeting, parties scheduled the dates of the meetings for the next year and agreed that the contract should be finalised within three years. Thereafter, the negotiators updated each other on the new ideas each month. After one year, a question 92. Kleinheisterkamp, in Vogenauer and Kleinheisterkamp (eds.), above n.
25, at 218.
arose whether parties are bound by any contractual commitments. In other words, the question arose whether the 'point of no return' was reached in some way during these negotiations. Analysing this example, the following can be said. The negotiations were cooperative, and the dynamic constituent has been primarily developed (monthly meetings, planning to finalise agreement, the negotiations lasted one year). However, the substantive constituent was much less developed (parties only exchanged ideas on the possible results, but did not commit or agree on any concrete result of negotiations).
Since the doctrine assessing the contract formation can only be applied to the issues within the substantive constituent, it is likely that neither an offer or acceptance, nor a conduct showing agreement can be identified in the negotiation of the example. Consequently, the moment of contract formation cannot be identified either. Therefore, the moment of contract formation cannot be found before any agreement on the substantive constituent of negotiations is in place. This approach to situating the moment of contract formation can be compared with existing views in the legal scholarship regarding the moment when parties may be regarded as bound by a contractual obligation. There are namely three different assumptions about the way negotiations are conducted. The first assumption is rooted in the nineteenth-century civil law theory, which stated that negotiations develop in three progressive steps, and, with each step, the parties become increasingly interdependent. 93 Becoming interdependent means in this context that parties increasingly rely on each other and their relationship heads only towards the future agreement. This assumption has influenced legal thought in continental Europe. 94 The second assumption underpins the view of the law of England and Wales and states that parties to negotiations are not interdependent, but are, on the contrary, genuinely adversarial. 95 Finally, the third assumption states that the behaviour of parties in negotiation is 'chaotic'; it is mentioned by the commentators of the UNIDROIT Principles. 96 Besides these assumptions, attempts have been made to evaluate the importance of the non-contractual relationship during the formation of contract. For instance, it has been claimed that non-contractual relationships are more important in business than contractual relationships. 97 Scholars supporting the importance of non-contractual relationships in law have argued that a variety of motives other than law regulate the negotiations, formation and execution of contracts. Parties to negotiations can consequently become interdependent because of the non-contractual bounds. According to this view, informal practices and understandings represent an integral part of contractual negotiations and of the contract as well. Other researchers, opposing the importance of the non-contractual relationship in formation of contracts, have argued that contract law plays an important role regulating ex ante the way parties shape long-term relationships. 98 The view of negotiation studies that we discussed above might nuance these assumptions as well as the disagreement regarding the non-contractual relationship in the formation of contract. Firstly, negotiation is not a chaotic process, but a conscious practice that is organised, managed and has a logical internal structure (as has been discussed in Section 3.2). Secondly, the structure of the dynamic constituent does not correspond to the civil law scholarship assumption regarding the increase of interdependence of the parties during the negotiations. The fact of negotiating during a considerable time and progressing in the details of the discussions does not automatically imply that the parties approach the moment of the contract formation. Thirdly, parties to a possible future contract often reason ex ante in terms of strategy and tactics, 99 but not in terms of the offer and acceptance doctrine. Finally, discussing the importance of the non-contractual relationship, the issues within the dynamic constituent (i.e. non-contractual relationships) are important for the parties in order to manage the negotiation process. However, their importance is limited to the dynamic constituent of negotiations. The 'point of no return' in the sense of contract formation is also to be sought not in the field of tactics, but within the substantive constituent of negotiation.
Conclusion
The difficulties in applying the offer and acceptance rules to formation of contract through negotiations are clearly linked to the process whereby parties negotiate modern contracts. Negotiations as a process, therefore, warrants special attention, and the knowledge about negotiations, which is available in negotiation studies, should be taken into account by legal theory. In this article, an attempt has been made to apply the concepts used by negotiation studies to the assessment of the formation of contract by the doctrine of offer and acceptance. This application allows drawing attention to the following points. Firstly, whereas the doctrine of offer and acceptance is designed to assess the issues related to the substance of the future eventual contract (the substantive constituent of negotiations), these issues overlap within the context of negotiations with strategic and tactical behaviour of the negotiators (the dynamic constituent of negotiations). This is why a demarcation between the substantive and the dynamic constituents of negotiations can be used as a criterion for distinguishing between the documents and conduct forming a contract, on the one hand, and other precontractual documents and conduct, on the other hand. Secondly, due to the fact that the elements of contract formation are to be found within the substantive constituent of negotiations, the moment of contract formation is situated as well within the substantive constituent of negotiations and is not related to the agreements and discussions that are part of the dynamic constituent of negotiations. Finally, patterns of conduct described by negotiation studies as integrative and distributive negotiation can serve as criteria for assessing how the path towards a contract has been followed by the parties and which agreements concretely are the contractual conditions. It is our submission therefore that in order to find the elements of contract formation in negotiations, the content of the concrete negotiations should be divided into two constituents. Overlapping constituents should be separated for analysis of this document's content. Thereafter, if a substantive constituent is in place, offer and acceptance or a conduct showing agreement (the issues within the substantive constituent) should be found in the documents or in conduct related to the substantive constituent. In this way, using concepts from negotiation studies can benefit the adaptation of the application of the doctrine of offer and acceptance to the modern tendency of forming contracts in negotiations. However, such a translation of concepts from negotiation studies into the internal logic of legal doctrinal analysis should not underestimate the difficulties often faced by interdisciplinary research. 100 For instance, knowledge from other studies should not be oversimplified to avoid dilettantism. In this light, it should be kept in mind that negotiation studies is a field that is currently forming and relies on a combination of different methods. Future developments of this field will show to what extent the concepts and knowledge can be translated into law. Accordingly, given the fact that negotiation studies is a developing field, relating its outcome to contract theory might also enrich the points of view within negotiation studies, thanks to the rigorousness and detailed elaboration of the concepts within contract theory.
100. See inter alia with further references van Klink and Taekema, above n.
12; van Boom, Giesen & Verheij, above n. 12.
